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I. INTRODUCTION
Individual entrepreneurialism drives much of the economy of the United States.
Indeed, it is part of the American dream for one to run one's own business and be
one's own boss.' Small businesses account for a large number of sales in the United2
States, and a significant portion of the gross domestic product of the United States.
Consequently, the United States government has adopted a policy of fostering
small
4
businesses 3 and encouraging small businesses to export their products.
On December 17, 1992, United States President George Bush, Mexican
President Carlos Salinas de Gortari, and Canadian Prime Minister Brian Mulroney
signed the North American Free Trade Agreement.5 In doing so, the NAFTA
parties 6 intended to eliminate barriers to trade among the three nations, promote fair
competition, increase investment opportunities, provide for a greater enforcement
of intellectual property rights, and provide a framework for future negotiations to
expand and enhance the benefits of the agreement This agreement provided for a
gradual reduction in tariffs and non-tariff barriers, with the ultimate goal of
eliminating tariffs on substantially all trade among the three North American
countries. After President Bush signed the agreement, Congress ratified the
implementation legislation in December 1993. 9
One concern of the NAFTA parties was that the benefits of the creation of the
free trade agreement would be confined to trade among Canada, Mexico, and the
United States. To accomplish this goal, the NAFTA parties created comprehensive
rules of origin. In addition, the NAFTA parties made the exporter responsible for
certifying that goods to be imported into a NAFTA party originated within North

1.

See U.S. SMALL BUSINESS ADMINISTRATION, CREATING OPPORTUNITIES FOR SMALL BUSINESS

SUCCESS: SBA'S FIvE-YEAR STRATEGIC PLAN FY 1998-FY 2002 1 (1997), available at <http://www.sba.
gov/strategic> (visited Nov. 18, 1999) [hereinafter SBA STRATEGIC PLAN].
2.
Id. at 1.

3.
4.
5.

15 U.S.C. § 631(a) (1994).
15 U.S.C. § 631(b)(1)(A) (1994).
North American Free Trade Agreement, Dec. 17, 1992, Can.-Mex.-U.S., 32 I.L.M. 289 (1993)

[hereinafter NAFTA].

6.
7.
8.

In this paper, "the NAFrA parties" refers to Canada, Mexico, and the United States collectively.
NAFrA, supra note 5, art. 102(l).
Id. art. 302.

9.

Pub. L. No. 103-182, 107 Stat. 2057 (1993).
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America. Further, the NAFTA parties required importers, exporters, and
manufacturers to keep records concerning the origin of goods given NAFTA
treatment in order to allow governmental authorities to verify compliance with the
NAFTA rules of origin.
While the rules of origin under the NAFTA serve to prevent countries outside
of North America from realizing the benefits of the agreement, they also create a
disadvantage for small businesses. These NAFTA provisions impose on small
businesses additional costs to ensure compliance. Because small businesses do not
possess the same resources as larger companies, these provisions place a greater
strain on small businesses desiring to export their goods to Canada and Mexico.
This paper examines the effect that the NAFTA rules of origin, certificate of
origin, and record-keeping requirements have on U.S. small businesses desiring to
export their goods to Canada and Mexico. Part I discusses the importance of small
businesses to the U.S. economy. Part II explains the rules of origin, certificate of
origin, and record-keeping provisions of the NAFrA. Part Il demonstrates how the
NAFTA rules disadvantage small businesses. Part IV discusses some alternatives
for change.

II. SMALL BusINEsSEs IN THE U.S. ECONOMY
Small businesses play a vital role in the U.S. economy. The U.S. Small
Business Administration (SBA) estimates that there are approximately twenty-two
million small businesses operating in the United States. ° According to SBA
statistics, small businesses employ fifty-three percent of the private non-farm
12
workers," and account for over half of the U.S. gross domestic product.
Furthermore, the SBA proclaims that small businesses are a fundamental part of
American culture:
small businesses are a manifestation of the American Dream. The small
business owner embodies the American tradition of individualism. Millions
of Americans aspire to own their own business out of a desire for the
independence that comes with ownership.13
The success of the U.S. economy, therefore, depends in large part on the success of
small businesses.

10. SBA STRATEGIC PLAN, supra note 1, at 1. For a discussion on the legal definition of "small business"
see infra notes 121-22 and accompanying text.
I1. U.S. Small Business Administration Office of Advocacy, The Facts About Small Business, 1997
(visited Nov. 18, 1999) <http:/Iwww.sba.govlADVOlstats/factl.html>.
12. See SBA STRATEGIc PLAN, supranote 1, at 1.
13. Id.
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However, small businesses face a difficult challenge in competing in the market
due to their size. Specifically, small businesses possess fewer resources than their

large counterparts. The SBA, for example, reports that "it is more difficult for small
businesses to obtain financing than their larger competitors."' 4 One reason is that
the cost of obtaining loans is higher for small businesses. 15 As a result, small

businesses depend more on owner equity
to fund their operations and utilize
6
external financing only occasionally.
A.

U.S. Policy on Small Businesses

The United States government has the official policy of fostering the
development of small businesses. '7 In the United States, concern over the limited

resources of small businesses plays an important role in the formation of
governmental policy. To address the problem of limited resources of small
businesses, the government "shall use all reasonable means to coordinate, create,

and sustain policies ... which promote investment in small businesses."' 18 Indeed,
members of Congress routinely express their concern that new proposals or
governmental regulations have a disproportionately negative impact on small
businesses. 19 To alleviate this burden, Congress often grants exceptions to small

14. U.S. Small Business Administration, Financefor the Long Term (visited Oct 25, 1999) <http://www.
sba.gov/gopher/Business-Development/Success-SeiesfVoll1Win1/winl4.txt>.
15. THE WHITE HOUSE CONFERENCE ON SMALL BusINEss COMMISSION, A FOUNDATION FOR A NEw
CENTURY 49 (1995).
16. Id.
17. 15 U.S.C. § 631(a) (1994). Congress declared:
The essence of the American economic system of private enterprise is free competition. Only through
full and free competition can free markets, free entry into business, and opportunities for the expression
and growth of personal initiative and individual judgment be assured. The preservation and expansion
of such competition is basic not only to economic well-being but to the security of this Nation. Such
security and well-being cannot be realized unless the actual and potential capacity of small business
is encouraged and developed. It is the declared policy of the Congress that the Government should aid,
counsel, assist, and protect, insofar as is possible, the interests of small-business concerns in order to
preserve free competitive enterprise, to insure that a fair proportion of the total purchases and contracts
or subcontracts for property and services for the Government (including but not limited to contracts
or subcontracts for maintenance, repair, and construction) be placed with small-business enterprises,
to insure that a fair proportion of the total sales of Government property be made to such enterprises,
and to maintain and strengthen the over-all economy of the Nation.
18. Id. § 631(a)(b).
19. In opposing President Clinton's 1993 economic policies, Senator Pressler expressed his concern that
new taxes would hinder small businesses:
Mr. President, we all know small business is an important part of this Nation's economy.
Nationally, 92.8 percent of all businesses are small businesses. The Small Business Administration
reports that from June 1991 to June 1992, small businesses created 173,000 jobs, while firms with
more than 500 employees lost 235,000jobs. Small businesses accounted for two out of every three new
jobs from 1982 to 1990. These companies employed 57.3 percent of all private, nonfarm workers in
1990.
The bottom line is simple: If you hamper small business development, you hobble our country's
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businesses when enacting new legislative programs. ° Congress has also instructed
administrative agencies to publish guidelines aimed towards assisting small

business compliance when the agencies promulgate new regulations.2 Congress,
therefore, has been careful to ensure that new governmental programs do not
impose too harsh a burden on small businesses.
Recognizing the growing importance of international trade to the U.S.
economy, Congress designated one of the goals of the SBA to assist small
businesses in "enhancing their ability to export." To further the goal of
'

"encourag[ing] the participation of small business in international commerce,"

Congress has authorized such agencies as the Export-Import Bank of the United
States to develop programs to extend loans and guarantees to small businesses to
promote exports. 24 The U.S. government has also established "one-stop shops"5
called Export Assistance Centers to assist U.S. small businesses to export their
goods. These centers provide services including helping businesses identify if they
have the potential to export,26informing the business of the economic conditions

of countries to which it may wish to export,2 7 providing information on the
intellectual property protection available in other countries, 28 and identifying
government programs that may assist the business in financing an export
transaction.29 Thus, the official policy of the Untied States is to foster exports of
small businesses.30
B. Small Businesses and the NAFTA Debate
The concern regarding the effect that the NAFTA would have on small
businesses emerged as an issue during the Congressional debate over the

economy. I am concerned that President Clinton's proposals to increase income tax rates would do just
that.
139 CONG. REc. S1878 (daily ed. Feb. 18, 1993) (statement of Sen. Pressler); see also 142 CONG. REC. S2831
(daily ed. Mar. 25, 1996) (statement by Sen. Bennett) ("small businesses bear a disproportionate share of the
regulatory burden"); 141 CONG. REC. S8560-61 (daily ed. June 16, 1995) (statement by Sen. Bond) (expressing
concern over the limited resources of small businesses and their ability to comply with governmental regulations).
20. See infra notes 116-19 and accompanying text for a discussion of the preferential treatment of small
businesses in many legislative programs.
21. Small Business Regulatory Enforcement Fairness Act of 1996, Pub. L. No. 104-121 § 212 (a), 110 Stat.
858 (codified at 5 U.S.C. § 601 (1998)). These guides must be written in "sufficiently plain language likely to be
understood by affected small entities." Id.
22. 15 U.S.C. § 631(b)(1)(A) (1994).
23. 12 U.S.C. § 635(b)(1)(E)(i)(I) (1994).
24. Id. §§ 635(b)(1)(E)(i)(l), 635(b)(1)(E).(v).
25. 15 U.S.C. § 4721(b)(8) (1994).
26. Id. § 4721(b)(1) (1994).
27. Id. § 4721(b)(2) (1994).
28. Id.
29. 15 U.S.C. § 4721(b)(8) (1994).
30. 12 U.S.C. § 635(b)(1)(E)(i)(I) (1994).
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implementing legislation. Opponents of the NAFrA feared the agreement would
harm small businesses. 3' Specifically, NAFTA opponents feared that larger
businesses would have an advantage because of their greater resources, which
would enable them to invest more money in Mexico and exploit the cheaper source

of labor.32 Further, opponents feared the NAFTA would increase the amount of
competition small businesses faced.33

In contrast, those who supported the NAFTA saw the agreement as creating
more opportunities for small businesses. Specifically, by lowering the levels of
Mexican tariffs and non-tariff barriers, supporters argued the NAFTA would create
opportunities for small businesses to export their merchandise to Mexico. 34 One
supporter, Representative Bateman, expressed this belief:
The true beneficiaries under NAFTA will be the thousands of small
companies and entrepreneurs who could not previously afford to sell their
products in Mexico because they did not have unfettered access to that

growing market. These small businesses, which fire our nation's economic
engines and have created most of the increases in U.S. jobs since the early
1980s, will be better situated with NAFTA to focus their entrepreneurial

talents on expanding their businesses and creating even more jobs for
Americans.3 5
The NAFTA supporters, therefore, intended for the agreement to encourage small

businesses in the U.S. to export more of their products to Mexico.

31. See, e.g., 139 CONG. REC. H8799 (daily ed. Nov. 4, 1993) (statement of Rep. Levin) [hereinafter Levin
Statement]; 139 CONG. REC. H4959 (daily ed. July 21, 1993) (statement of Rep. Bonior) [hereinafter Bonior
Statement]; 139 CONG. REC. H4670 (daily ed. July 14, 1993) (statement of Rep. Brown) [hereinafter Brown
Statement].
32. See Brown Statement, supranote 31, at H4675. Representative Brown expressed this concern:
First of all, larger businesses can afford the investment dollars to go to Mexico, exploit a Mexican
laborer, exploit Mexican labor, evade environmental laws that we have in this country, exploit through
getting around worker safety regulations, child labor laws, all that in Mexico.
The big companies can afford to do that, and then beat American small businesses when they did
have that excessive advantage back in the United States. Small businesses also cannot afford to go to
Mexico as suppliers.
33. See Levin Statement, supranote 31, at H8799
34. See, e.g., 139 CONG. REC. E2828 (daily ed. Nov. 9, 1993) (statement of Rep. Clement) [hereinafter
Clement Statement]; 139 CONG. REc. S14937 (daily ed. Nov. 3, 1993) (statement of Sen. Dole) [hereinafter Dole
Statement]; 139 CONG. REC. S14928 (daily ed. Nov. 3, 1993) (statement of Sen. Gorton) [hereinafter Gorton
Statement]. Representative Coppersmith expressed, "[liower tariffs have caused trade to flourish. They have been
a win-win situation in the past. They will cause small businesses to flourish under NAFTA .... What NAFTA
offer [small businesses] is the opportunity to expand [their] sales in the Mexican market." 139 CONG. REc. H8188
(daily ed. Oct. 19, 1993) (statement of Rep. Coppersmith).
35. 139 CONG. Rrc. E2882 (daily ed. Nov. 15, 1993) (statement of Rep. Bateman) [hereinafter Bateman
Statement].

408
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III. RULES

OF ORIGIN AND THE NAFTA

The NAFTA was intended to encourage greater levels of trade among Canada,
Mexico, and the United States. Many members of Congress argued that the NAFTA
would expand export opportunities for small businesses in particular.3 6The NAFTA
parties were also concerned with limiting the benefits of the agreement to the three

NAFTA parties. That is, the NAFTA parties sought to ensure that other countries
could not import their merchandise into one NAFTA party, and subsequently export
the same goods to another NAFTA party duty free.37 To confront this "free-rider"
problem, the NAFTA parties crafted the NAFTA rules of origin.38
A. Rules of Originin General

Generally, rules of origin determine from which country an import derives.39
This determination then governs whether the import is to receive the Most Favored

Nation tariff rate or whether other regulations, such as a quantitative restrictions,
apply.40The rules of origin also determine which country should be marked on the
goods when imported into the United States. A country that employs preferential

trading programs may also employ separate and distinct rules of origin to determine
whether an import qualifies for the trading preference.41

The NAFTA is one of the United States' preferential trading programs. 'Under
the NAFTA, the United States utilizes two sets of distinct rules of origin for

separate purposes. One set of rules determines which NAFTA country should be
marked on the merchandise when it is imported into the United States.42 Another
set of rules determines whether an import should receive NAFTA treatment.43 This

36. See supra notes 34-35 and accompanying text.
37. In essence, the NAFTA parties did not want Mexico to become an "export platform," whereby
manufacturers from nonparties could utilize the lower wages in Mexico in order to perform minor assembly
operations there and qualify for NAFTA treatment. Jimmie V. Reyna, A PreliminaryReview ofthe Operationand
Effect of the NAFTA Rules of Origin, 1 U.S.-MEX. LJ. 127, 132-33 (1993).
38. See Kathryn L. McCall, What is Asia Afraid Of? The DiversionaryEffect of NAFTA's Rules of Origin
on Trade Between the UnitedStates andAsia,25 CAL. W. INT'LLJ. 389,392 (1995).
39. Agreement on Rules of Origin, Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade
Organization [hereinafter WTO Agreement], Annex 1A, art. 1(1), available in JOHN H. JACKSON, WILLIAM J.
DAvEY&ALA O. SYKES, JR., 1995 DOcUMENTSUPPLEMENTToLEGALPROBLEMS OFINTERNATIONALECONOMIC

RELATIONS 235 (1995) [hereinafter Rules of Origin Agreement]. The general rules of origin of WTO members
are governed by the WTO Rules of Origin Agreement. Id. These rules of origin must be clearly defined, id. art.
2(a), administered in an impartial and uniform manner, id. art 2(e), based on a positive standard, id. art. 2(f), may
not be used to pursue trade objectives, id. art. 2(b), cannot themselves create trade restrictions, distortions or
disruptions, id. art. 2(c), and may not be applied in a discriminating manner, id. art. 2(d).
40. See McCall, supranote 38, at 391.
41. For WTO members, these preferential rules of origin are governed by the Common Declarationwith
Regardto PreferentialRules of Origin.See Agreement on Rules of Origin, supranote 39, Annex 2.
42. See NAFTA, supranote 5, Annex 311.
43. See id. ch. 4.
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paper concerns solely those rules which govern whether merchandise receives
NAFTA treatment.
B. ProvisionsUnder the NAFTA
1.

The NAFTA Rules of Origin

In order for a good to receive preferential tariff treatment under the NAFTA,
it must be an "originating good." 44 The NAFTA establishes four categories of
merchandise that qualify as originating goods: (1) goods "wholly obtained or
produced entirely in the territory of one or more of the Parties; '45 (2) goods
"produced entirely in the territory of one or more of the Parties exclusively from
originating materials;" 46 (3) goods produced within one or more of the Parties
where "each of the non-originating materials used in the production of the goods
undergoes an applicable change in tariff classification; '47 and (4) goods produced
entirely in one or more of the Parties, using non-originating materials that do not
undergo the appropriate change in tariff classification provided the regional value
content requirements are met, and the goods fall into one of the qualifying
categories. 48
The first two categories listed above are the easiest to define. Wholly obtained
goods'include livestock born and raised within the NAFTA territory, plants grown
within the NAFTA territory, and raw materials, such as minerals mined or
otherwise extracted from one of the NAFTA Parties.49 The second category includes
goods produced or manufactured within the NAFTA territories from materials and
resources of North America.50
Whether a good qualifies for NAFTA treatment under the latter two categories,
however, is more complex. Both categories involve the situation where the finished
product is made from one or more materials that do not originate in North America.

44. NAFTA, supranote 5, art. 302.
45. Id. art. 401(a).
46. Id. art. 401(c).
47. Id. art. 401(b).
48. Id. art. 401(d); McCall, supranote 38, at 396. To qualify, the reason the non-originating materials do
not undergo the appropriate tariffshift must be because: (1) it was imported in unassembled, or disassembled, but
classified as assembled due to General Rule of Interpretation 2(a) of the Harmonized Tariff Schedule of the United
States (HTSUS), (2) the heading under the HTSUS describes both the goods and the parts, and is not further

subdivided into subheadings, or (3) the subheading under the HTSUS describes both the goods and the parts. 19
U.S.C. § 3332(a)(1)(D) (1998). Goods do not qualify under this category if they are provided for in Chapters sixtyone through sixty-three of the HTSUS. Id. In addition, the goods must satisfy all other applicable requirements
of the appendix to 19 C.F.R. Part 181, including any applicable, higher regional value content requirement
provided for in section 13 or Schedule I of that appendix.
49. See David A. Gantz, Implementing the NAFTA Rules of Origin:Are the PartiesHelping or Hurting
Free Trade? 12 ARIZ. J INT'L & COMP. L. 367,379-80(1995).
50. Id. at 380.
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The first of these categories requires each component used to make the finished
good to undergo an appropriate change in tariff classification.5 1 An understanding
of this category requires a brief explanation of the tariff classification system in the
United States.
The rate of duty of an import depends upon the classification of that good
within the Harmonized Tariff Schedule of the United States (HTSUS).5 2 The
HTSUS lists goods divided into chapters, headings, and subheadings. Each good
listed is assigned a six digit number. The first two digits represent the chapter; the
next two represent the heading, and the final two represent the subheading. A
change in tariff classification means that the good, once processed, is assigned a
different number under the HTSUS than when it was imported into the United
States. Annex 401 of the NAFMA lists the appropriate change in tariff classification
a good must realize in order to qualify for NAFFA treatment.-5
Under the last category, merchandise may still qualify for NAFTA treatment
produced within the NAFTA territory from non-originating components if the
merchandise meets the regional value content requirement.5 5 The North American
value of the merchandise must amount to either sixty percent of the transaction
value of the merchandise or fifty percent of the net cost of the merchandise.5 6

51. NAFTA, supra note 5, art. 401(b). There is, however, a de minimis rule. If the value of the nonoriginating material that does not undergo a change in tariff classification is seven percent or less of the total value
of the finished good, then the good will be considered an originating good. Id. art. 405.
52. The HTSUS was adopted by Congress through The Omnibus Trade and Competitiveness Act of 1988,
Pub. L. No. 100-418 § 1201, 102 Stat. 1147 (1988) (codified at 19 U.S.C.A. § 3001 (1994)). See generally U.S.
CONGRESS HOUSE WAYS AND MEANS COMMirEE, OVERVIEW AND COMPILATION OF U.S. TRADE STATUTES 5
(1997) (discussing the application of the HTSUS).
53. McCall, supra note 38, at 397. The United States adds four more digits to this number. The first two
represent further tariff subdivisions. The final two are used for statistical purposes only. Id.
54. NAFTA, supra note 5, Annex 401. A plant in Mexico producing chocolate bars can serve as an
example of how the special rules of origin work. Chocolate bars are classified at 1806.20 of the HTSUS. Under
the special rules, to qualify as an originating good under the change in tariff method, all ingredients to the
chocolate bar must experience a change in heading. Id., Annex 401, § B(IV), ch. 18. A change in heading means
that the first four digits must change after processing. Id., Annex 401, § A(g).
Assume cocoa beans are being shipped to Mexico from Brazil, cane sugar from the Philippines, and
powdered milk from France. Cocoa beans are classified under heading 1801 in the HTSUS. Because the
classification changes from heading 1801 to heading 1806, the cocoa beans would undergo the required change
in tariff classification in order to qualify as an originating good. Similarly, sugar cane would shift from heading
1701 to 1806, and powdered milk from 0402 to 1806. Thus, the chocolate bars produced in this scenario would
qualify for NAFIA treatment under the change in tariff requirement. See id. art. 401(b).
However, the situation changes if instead of coc6a beans, cocoa powder is imported into Mexico from Brazil.
Cocoa powder is classified under subheading 1806.10 in the HTSUS. After production, the cocoa powder would
not experience a change in heading, but a change in subheading, from 1806.10 to 1806.20. That is, instead of a
change in first four digits, there would only be a change in the last two of the six digits. Therefore, cocoa powder
shipped into Mexico for the purpose of producing chocolate bars would not qualify for NAF'A treatment under
the change in tariff requirement.
55. See NAFTA, supranote 5, art. 401(d).
56. Id.
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The first method available for calculating the regional value content of the good
is the transaction value. The transaction value represents the price actually paid or
payable for the good.5 7 The regional value content is calculated by subtracting the
value of non-originating materials from the transaction value. 58 The resulting
number is then divided by the transaction value and multiplied by one hundred.5
If the regional value content equals sixty percent or more, then the good qualifies
as an originating good. 6°
The transaction value method, however, is not always the appropriate method
to use. The transaction value is not appropriate when the parties to the transaction
are related,61 there are certain restrictions on the use of the good by the buyer,62
proceeds from subsequent resale are due to the original seller, 63 or when the price
is subject to a condition for which a value cannot 'be determined. 6 In other
instances, such as when the good is a motor vehicle, the NAFTA provides special
rules concerning whether the transaction value is appropriate.6 In those situations,
the net cost method must be used.6
The net cost method is calculated in a similar manner. 67 The value of nonoriginating materials is subtracted from the net cost of the good. 68 This number is
then divided by the net cost of the good and multiplied by one hundred.69 If the
regional value content of the good is at least fifty percent of the net cost, the good
qualifies as an originating good. 70

57. See 19 U.S.C. § 1401a (b) (1994); see also Agreement on Implementation of Article VII of the General
Agreement on Tariffs and Trade 1994, Apr. 15, 1994, WTO Agreement, Annex IA, art. 1(1), reprinted in JOHN
H. JACKSON, Er AL, 1995 DOCUMENT SUPPLEMENT TO LEGAL PROBLEMS OF INTERNATIONAL ECONOMIC
RELATIONS 198 (1995) [hereinafter VALUATION CODE].

58. NAFTA, supranote 5, art. 402(2).
59. Id.
60. ld.art401(d).
61. VALUATION CODE, supranote 57, art. l(1)(d). However, the transaction value may still be acceptable
where the relationship between the parties did not influence the price, id. art. 1(2)(a), or the transaction value
approximates the transaction value of identical or similar goods in sales between unrelated parties, id. art. 1(2)(b).
These rules are set out in detail in Articles 5 and 6 of the Valuation Code.
62. Id. art. 1(1)(a).
63. Id. art. 1(1)(c).
64. Id.
art. 1(1)(b).
65. NAFA, supranote 5, art. 402(5)(d).
66. Id. art. 402(5).
67. "[IThe net cost method excludes such costs as 'sales promotion, marketing and after-sales service
costs,' and does not include profit." Donald Harrison & Kenneth Weigel, Customs Provisions and Rules of Origin
Under the NAFTA, 27 INT'L LAWYER 647, 657 (1993) (footnote omitted).
68. NAFrA, supranote 5, art. 402(3).
69. Id.
70. Id.
art.401(d).

412
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2. The NAFTA Certificateof Origin

In order for originating goods to receive preferential treatment under the
NAFTA, the importer must possess a certificate of origin. 71 This certificate forms
the basis for the importer's declaration upon entry of goods into the NAFTA party
of importation. 72 The importer must present this certificate to the customs
authorities of the importing NAFTA party upon request." If the goods would have
been considered originating goods but the importer did not claim NAFTA treatment
upon entry, the importer may apply for a refund of excess duties paid up to one year
after entry by presenting, among other things, the certificate of origin.74 The
certificate may cover a single importation, 75 or it may cover multiple exportations
for up to one year.76
It is the responsibility of the exporter or the producer of the goods to be
imported into another NAFTA party to complete and sign the certificate of origin. 7
On this certificate, the exporter or the manufacturer must declare which of the rules
of origin criteria have been met that entitle the goods to NAFMA treatment. 7' The
exporter must complete the certificate on the basis of: (1) knowledge that the goods
qualify as originating goods, (2) "reasonable reliance on the producer's written
representation," or (3) "a completed and signed Certificate" provided by the
producer.79

Both the exporter and the importer are under a duty to correct information they
believe to be incorrect. The importer must "promptly make a corrected declaration
and pay any duties owing where the importer has reason to believe that a Certificate
on which a declaration was based contains information that is not correct." 80
Similarly, because the importer relies on the certificate of origin as provided by the
exporter, the exporter must notify the importer of any errors in that certificate:
[A]n exporter or a producer in [the NAFTA] territory that has completed
and signed a Certificate of Origin, and that has reason to believe that the

71.
72.
73.
74.

Id. art. 502(l)(a).
Id. art. 502(l)(a).
Id. art.502(1)(e).
Id. art. 502(3)(b). the importer must also present "a written declaration that the goods qualified as

originating goods at the time of importation," and "such other documentation relating to the importation of the

goods as [the importing country] may require" Id. art. 502(3)(a), (3)(c).
75. Id. art. 501(5)(a).
76. Id. art. 501(5)(b).
77. Id. art. 501(5). It is implicit by the language of the agreement, however, that only when the producer
of goods is also the exporter should the producer complete the certificate of origin. See id.arts. 501(3), 501(4).
78. Customs Form 434, reprinted in HARRY B. ENDsLEY & STEVEN BAKER, A PRACtiCAL GUIDE TO
CUSTOMS, TARmFFS & RULES OF ORIGIN UNDER NAFrA 167-68 (1994).
79. NAFrA, supra note 5, art. 501(3)(b). "Nothing" in these requirements, however, "shall be construed
to require a producer to provide a Certificate of Origin to an exporter." Id. art. 501(4).
80. Id. art. 502(1)(d).
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Certificate contains information that is not correct, shall promptly notify in
writing all person to whom the Certificate was given by the exporter or
producer of any change that could affect the accuracy or validity of the
Certificate.8'
The NAFTA, therefore, requires that all information contained in the certificate be
reliable.
3. Record-Keeping and Verification
The NAFTA also establishes procedures to ensure that importers, exporters and
manufacturers comply with the certificate of origin requirements. The NAFA
accomplishes this through a record-keeping requirement. The exporter or
manufacturer must maintain "all records relating to the origin of a good for which
preferential tariff treatment was claimed" for five years after signing the certificate
of origin.82 Similarly, the importer must also maintain records of the transaction for
five years after the date of importation. 83
In addition, the NAFTA parties are empowered to verify whether a good
qualifies as an originating good. This verification may take the form of either
written questionnaires to the exporter, 4 or visitation to the exporter or producer.8 5
Before conducting a visit, the NAFTA party must send written notification of an
"intention to conduct the visit," 86 and "obtain the written consent of the exporter or
producer whose premises are to be visited." 87 If written consent is not given within
thirty days, the NAFTA party requesting the visit may deny NAFTA treatment to
the goods in question. 8
4. Penalties Under the NAFTA
An exporter or manufacturer may face serious consequences for failing to
comply with the certificate of origin and record-keeping requirements. Under the
NAFTA, each NAFTA party
shall provide that a false certification by an exporter or a producer in its
territory that a good to be exported to the territory of another Party

81.
82.
83.

Id. ar. 504(1)(b).
Id. art. 505(a).
Id. art. 505(b).

84. Id. art. 506(1)(a).
85. Id.art. 506(1)(b). The NAFTA also allows for verification by "such other procedures as the Parties may
agree." Id. art. 506(l)(c).
86. Id. art. 506(2)(a).

87. Id. art. 506(2)(b).
88.

Id. art. 506(4).
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qualifies as an originating good shall have the same legal consequences,
with appropriate modifications, as would apply to an importer in its
territory for a contravention of its customs laws and regulations regarding
the making of a false statement or representation. 9
An exporter or manufacturer may avoid these penalties, however, by providing
written notification to all persons to whom the certificate was given of any incorrect
information." In addition, the failure of an exporter or manufacturer to consent to
a visit by the authorities of a NAFTA party for verification purposes can result in
the denial of NAFTA treatment for the goods in question. 91
C. Comparisonof the NAFTA with OtherRules of Originfrom PreferentialTrade
Agreements, Free Trade Agreements, and Customs Unions
1.

Other U.S. PreferentialTrade Programs

The NAFTA is only one of several preferential trade programs administered by
the United States. The United States is also part of a free trade agreement with
Israel, and grants a preferential duty rate to developing countries through the
Generalized System of Preferences, the Caribbean Basin Recovery Act, and the
Andean Trade Preference Act.
For the most part, all of these preferential trade programs utilize a regional
value content test in determining whether the goods imported satisfy the rule of
origin. In each case, in order to qualify for the preferential tariff rate, the goods
must be imported directly from the beneficiary country, and the sum of the value
of the materials produced in that country and the costs of processing operations
must be no less than thirty-five percent of the appraised value of the good. 92 In each
case, a simple packaging or combination operation, or a mere dilution will not
qualify for preferential treatment. 93
The United States takes a simpler approach to its rules of origin with respect to
its other preferential trade programs. Each of its other programs are based primarily
on a regional value content requirement which is much lower than the regional
value content requirement under the NAFTA. Goods produced in beneficiary

89. Id. art. 504(2)(a).
90. Id. art. 504(3).
91. Id. art. 506(4).
92. See, e.g., 19 U.S.C.A. § 2463(b)(1) (West Supp. 1999) (Generalized System of Preferences); 19
US.C.A. § 2703(a)(1) (West Supp. 1999) (Caribbean Basin Recovery Act); 19 U.S.C.A. § 3203 (a)(1) (West Supp.
1999) (Andean Trade Preference Act); Pub. L. No. 98-573 § 402, 98 Stat. 3015 (1984) (codified at 19 U.S.C.
§ 2112 note) (U.S.-Israel Free Trade Agreement).
93. 19 U.S.C.A. § 2463(b)(2) (West Supp. 1999); 19 U.S.C.A. § 2703(a)(2) (West Supp. 1999); 19
U.S.C.A. § 3203(a)(2) (West Supp. 1999); Pub. L. No. 98-573 § 402(a)(2), 98 Stat. 3015 (1984).
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countries, therefore, qualify more easily under these rules for preferential treatment
upon entry into the United States.
2. MERCOSUR
The NAFTA rules of origin are similar to those employed by Mercosur.
Mercosur represents the attempt of Argentina, Brazil, Paraguay and Uruguay to
establish a common market based on the free movement of goods. 94 Much like the
NAFA, Mercosur provides for preferential treatment of goods which are wholly
originating. 95 In order to obtain preferential treatment for goods produced by a party
to Mercosur, the materials that do not originate within Mercosur must undergo a
change in tariff classification. 96 In addition, Mercosur utilizes a regional value
content requirement where a good produced in one of the Mercosur parties uses
materials that originated outside of Mercosur, which cannot qualify under the
change in tariff classification requirement. Until December 31, 1994, the value of
materials originating in Mercosur had to be no less than forty percent of the F.O.B.
export value of the finished product.97 After the transition period, the C.I.F. value
of materials originating outside of the Mercosur parties could not exceed fifty
percent of the F.O.B. value of the finished product.98 Mercosur also requires a
certificate of origin, issued by the final exporter or manufacturer," in order to
qualify for preferential treatment.1°°
The NAFTA's rules of origin and Mercosur's rules of origin are similar in
many respects. Both utilize a change in tariff classification as the main determinant
of whether a good is originating, and therefore qualifying forpreferential treatment.
When the change in tariff classification is not met, both utilize regional value
content requirements. The NAFTA's regional value content requirement is greater
than that of Mercosur. In essence, the F.O.B. value would represent the
transactional value of the good. Thus, where the NAFrA requires sixty percent
regional value content, Mercosur requires only fifty percent.

94.

Southern Common Market Agreement, March 26, 1991, Arg.-Braz.-Para.-Uru., art. I, available at

<http:llwww.sire.oas.org/tradelmrcsr/mrcsrl.stm> (visited Nov. 18, 1996).
95. General Rules of Origin, Annex II, art. 1(a), available at <http://www.sice.oas.org/trade/
mrcsr/mrcsr8.stm> (visited Nov. 15, 1996).
96. Id. art. 1(c).
97. Id.
art. I(d).
98. Id. art. 2.
99. Id. art. 12.
100. Id. art. 11.
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3. The European Union

The European Union (EU), as a customs union, is based upon the free
movement of goods among its members.' The EU maintains a common tariff and
international trade policy for goods originating outside of any member country.
Once a good is imported into a member from a non-member, however, that good
must be allowed to circulate within the EU without restriction.' 2 Rules of origin,
therefore, play a much more limited role in the EU, as the benefits of free
movement among the members are not restricted solely to goods originating within
the EU.'0 3

The contrast between the EU and NAFTA, then, is clear. In the EU, exporters
and manufacturers need not concern themselves with the source of their raw
materials and components in order to realize the benefits of free movement. Once
a good is imported into one EU member and the common tariff paid, it may be
processed or incorporated into another good and subsequently sold to a customer
in another EU member without incurring any more duties and without further trade
restrictions.
IV. THE NAFTA's DISADVANTAGE FOR SMALL BusINESsEs
The trend of globalization has made it difficult for manufacturers to comply
with legal rules of origin, and thereby qualify for preferential treatment under such
trade agreements as the NAFTA. Increasingly, manufactured goods are not made
from components and raw materials from a single country. Rather, manufacturing
involves a greater reliance on parts and raw materials that have originated in many
different countries.' 4
The NAFTA's certificate of origin and record-keeping requirements compel
manufacturers and exporters to keep track of the origin of all component parts used
in creating the merchandise to be exported. Manufacturers and exporters who seek
to take advantage of the newly opened markets through the NAFTA face a serious

101. Treaty Establishing the European Economic Community, March 25, 1957, art. 3(c), 298 U.N.T.S. 11.
102. See, e.g., Procureur du Roi v. Benoit and Gustave Dassonville, 1974 E.C.R. 837, 1974 C.M.L.R. 436.
In this case, scotch whiskey was imported into France from the United Kingdom before the United Kingdom had
joined the European Community. The whiskey was then exported from France to Belgium. Belgium required a
certification of the origin of the goods. Id. at 839, 1974 r,.M.L.R. at 438-39. The European Court of Justice held
that once a good has been imported into one member state and is freely circulating within that state, the
requirement of a certificate of origin by another member state upon importation into that second state acted as a

quantitative restriction in contravention of the free circulation of goods. Id. at 864-5, 1974 C.M.L.R. at 455. In
essence, once a good was imported from a non-member state into the territory of a member state, that good must
be able to circulate freely among all of the member states. Id.
103. The Originof Goods, 1 European Union Law Reporter 341-8,[ 231 (1998). In the EU, rules of origin
are used for antidumping purposes, to enforce and monitor quantitative restrictions, and to keep accurate trade
statistics. Id.
104. Reyna, supranote 37, at 129.
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impediment to realizing the benefits of the agreement. Those companies who "are
going into other markets for the first time and may not have kept track of the source
of their components and materials in the ways that NAFTA will require, will face
the question of whether the sheer paperwork is going to be worth it."' 05
The complexities of the global market add to the difficulty of complying with
the NAFTA's certificate of origin and record-keeping requirements:
Although the rules will require that only one certificate [of origin] be filed
every twelve months, a manufacturer with shifting sources of supply must
develop excellent record-keeping and notification procedures. If a plant
closed down for emergency reasons and materials were not available
locally, but were readily available in the Far East, this change in
component source tracking could very easily knock a company out of
preferential treatment under NAFTA. If you buy something from a
producer and you are the exporter, and the producer does not notify you of
a change in the source of components, then there will be a chain reaction
all the way down the line. Those are some of the practical problems of the
Certificates of Origin. 06
The cost, then, of establishing procedures to ensure compliance with the NAFTA's
certificate of origin and record-keeping requirements may outweigh the benefits of
receiving preferential treatment under the NAFTA.'O° "Furthermore, shifting the
sourcing of parts and components from Asian or European to North American
sources may also cause an increase in production costs that can be avoided if
NAFTA benefits are not sought."'10 8
By imposing the burden on exporters and manufacturers of certifying that goods
comply with the rules of origin, and thereby qualify for NAFTA treatment, the
NAFTA countries require these parties become familiar with the complexities of
Customs regulation. Many of the NAFrA's rules of origin depend on a shift in
tariff classification. Thus, for an exporter or manufacturer to be able to certify that
goods are originating goods, they must understand the HTSUS, and how to apply
it.
A similar issue arises out of the Customs Modernization Act of 1993, which
was incorporated as Title VI of the NAFTA Implementation Act."° The Customs

105. Lynn S. Baker, Comments on NAFTA's Custom Proceduresfor Certificatesof Origin, 1 U.S. MEXIco
LJ. 165, 165 (1993).

106. Id.
107. See Gantz, supra note 49, at 396 (stating some manufacturers in Canada and Mexico are choosing to
forego establishing procedures to ensure compliance with the NAFTA because U.S. Most Favored Nation tariff
levels are already low, and the cost of complying with the NAFTA would not be justified by the duties saved).
108. Id.
109. Pub. L. No. 103-182 §601. 107 Stat. 2170 (1993).
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Modernization Act requires importers to use reasonable care in declaring the proper
classification and value of the goods being imported in entry documents. 10 Due to
the complexity of Customs regulations, both Congress' and the U.S. Customs
Service"' have expressed their expectation that importers should utilize the service
of experts when they make their entry declarations.
Clearly, if importers need to hire experts to ensure that the goods being
imported are properly classified upon entry into the United States, then exporters
and manufacturers will need to hire experts to ensure that the HTSUS classification
rules are being properly applied in certifying that merchandise qualify as
originating goods. Thus, the certificate of origin and record-keeping requirements
of the NAFrA impose on exporters and manufacturers the cost of hiring an expert,
such as a lawyer familiar with Customs regulations, to obtain NAFTA benefits
without risking penalties.
These additional costs act as a greater hindrance to small businesses because
of the concept of economies of scale. Economies of scale occur when the average
cost of producing an item decreases as more goods are produced.113 Many large
companies experience economies of scale because they are able to spread their costs
over a large number of units produced. 114 Small businesses may not have the same
opportunity to experience economies of scale. The production runs of small
businesses will be smaller. This means that the costs associated with production
cannot be spread over a large number of goods.
Large companies, then, have a clear advantage under the NAFrA. These
companies can afford to hire lawyers and establish procedures to ensure compliance
with the NAFTA's certificate of origin and record-keeping requirements by
spreading the cost of these additional expenses over a greater number of goods.
Small businesses, however, do not have this same luxury. Thus, the costs of
changing procedures, and hiring a Customs lawyer will have a greater impact on the
price of goods small businesses produce. The NAFTA, as it now stands, actually
impedes small businesses in the United States who are new to exporting from
realizing the benefits of free trade among Canada, Mexico, and the United States.
In essence, the NAFTA gives larger businesses a competitive advantage in
marketing their products through one of the NAFTA parties.

110.

Id. § 637 (codified at 19 U.S.C.A. § 1484 (a)(1)(B) (1998)).

111. H.R. Rep. 103-361, at 120 (1993).
112. See generally Reasonable Care Checklist, T. D. 97-96, 31 Cust. B. & Dec. 51, available at LEXIS,
Itrade Library, Cusbul file.
113. EDWrN G. DOLAN, BASIC MICROECONOMICS 133 (2d ed. 1980).
114. Id. at 136.
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V. PROPOSALS FOR CHANGE

The NAFrA places the goal of encouraging greater trade among Canada,
Mexico, and the United States in direct conflict with the goal of preventing nonNAFTA parties from realizing the benefits of the agreement. Specifically, the
complicated rules of origin and the certificate of origin and record-keeping
requirements act as a disincentive for small businesses to take advantage of the
NAFTA and export goods from the United States to either Canada or Mexico. If
more small businesses in the United States are to be encouraged to utilize the
NAFTA and expand their markets by exporting goods to Canada and Mexico,
changes must be made in the NAFTA. Such changes may not necessarily be
accomplished unilaterally by the United States, and may require a re-negotiation of
portions of the agreement.
A. Complete FreeMovement of Goodsfor Small Businesses
One method that the NAFTA parties could employ to ease the NAFTA
requirements is to provide for a complete free movement of goods for small
businesses. The NAFTA parties could agree that all small businesses meeting
certain qualifications and located with the NAFTA territory could ship goods
between Canada, Mexico, and the United States free of duty, without meeting the
rules of origin. This solution represents the most radical approach and could meet
with opposition from those who believe it would be subject to abuse.
Such a provision of the NAFrA, however, would be consistent with current
U.S. law concerning small businesses. An examination of many major legislative
programs shows that Congress is often willing to grant exemptions to small
businesses. Companies with fewer than fifty employees, for example, need not offer5
their employees twelve weeks of leave under the Family and Medical Leave Act."
Similarly, through COBRA, 116 Congress provided that health insurance
beneficiaries who lose their health care coverage under certain circumstances must
be offered a plan to continue that coverage." 7 Employers with fewer than twenty

115. 29 U.S.C. § 2611(4) (1994).
116. Consolidated Omnibus Budget Reconciliation Act of 1985, Pub. L. No. 99-272, 100 Stat. 82 (1986)
[hereinafter COBRA].
117. 29 U.S.C. § 1161(a) (1994). Circumstances requiring continued coverage include:
(1) The death of the covered employee.

(2) The termination (other than by reason of such employee's gross misconduct), or reduction of
(3)
(4)
(5)

hours, of the covered employee's employment.
The divorce or legal separation of the covered employee from the employee's spouse.
The covered employee becoming entitled to benefits under Title XVIII of the Social Security Act.
A dependent child ceasing to be a dependent child under the generally applicable requirements

of the plan.
29 U.S.C. § 1163 (1994) (citation omitted).
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employees are exempt from this requirement.11 8 These represent but two examples
of situations where Congress provided an exemption for small businesses.'1 9
In the past, the U.S. government has recognized the strain that legislative

programs could have on the limited resources of small businesses. In recognition
of this strain, legal requirements for small businesses have been eased through

legislation. Collectively, the NAFTA parties could recognize that the same strain
on the limited resources of small businesses exists under the current rules of origin

system, and provide for an easing of that strain through specialized provisions of
the NAFTA.
Provisions can be created to ensure that the benefits are realized solely by bona

fide small businesses, and are not being used to circumvent the rules of origin by
other entities. Currently, U.S. legislation defines a small business concern as one
that is "independently owned and operated and that is not dominant in its field of
operation."' 2 In addition, the SBA establishes regulations21 defining the size

requirements to qualify as a small business in specific fields.'

The NAFTA could adopt provisions similar to those defining a small business

concern under U.S. law. Such provisions would ensure that the entities applying for
small business treatment under the NAFTA are not subsidiaries of larger companies
attempting to avoid the rules of origin requirement. Also, the NAFTA could clearly

establish guidelines that ensure that such small businesses are located in North
America, and contribute to the economy of North America.1'2 Such a solution,
however, would require an agreement among the NATA parties. In this instance,
the United States could not act unilaterally.

118. 29 U.S.C. § 1161(b) (1994). See generally Johnson v. Reserve Life Ins. Co., 765 F. Supp. 1478 (C.D.
Cal. 1991) (discussing the small employer exemption to COBRA).
119. Other examples include the small business exemption under copyright infringement laws. See 17
U.S.C.A. § 110(5)(a) (,Vest Supp. 1999); International Korwin Corp. v. Kowalczyk, 855 F.2d 375, 378 (7th Cir.
1988), and the establishment of the S Corporation under the Internal Revenue Code (I.R.C.). 26 U.S.C.A. §§ 13611379 (Vest Supp. 1999). U.S. copyright laws exempt from the definition of copyright infringement the
"communication of a transmission embodying a performance or display of a work by the public reception of the
transmission on a single receiving apparatus of a kind commonly used in private homes[.]" 17 U.S.C.A.
§ 110(5)(A). Courts call this the small business exemption, and require three elements: (1) the receiving apparatus
must be of a kind that is commonly used in private homes; (2) the performance must not be further transmitted
to the public; and (3) the business must be a small commercial establishment. Kowalczyk, 855 F.2d at 378.
Under the I.R.C., a corporation with fewer than seventy-five shareholders who are all individuals, and with
only one class of stock, may elect to be treated as an S corporation. 26 U.S.C.A. § 1361 (West Supp. 1999). By
so electing, the corporation itself is not taxed. Id. at §1363(a) (1999). Rather, the shareholders are taxed on their
pro rata share of corporate profits as individuals. Id. §1366(a) (1999).

120. 15 U.S.C. § 632(a)(1) (1994).
121. See 13 C.ER. § 121.101 (1998) (discussing what size standards are); see also 13 C.F.R. § 121.102
(1998) (stating how the SBA establishes size standards).
122. The SBA requires that a small business concern be "located in the United States," and either "operate
primarily within the United States" or "make a significant contribution to the U.S. economy through payment of
taxes or use of American products, materials or labor." 13 C.F.R. § 121.105(a) (1998). Similar requirements can
be adopted for the NAFTA.
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B. Relaxation of the Regional Value Content Requirements
The NAFTA parties could create lower regional value content requirements
solely for small businesses. Currently, the regional value content requirements
under the NAFTA are higher than those employed by the United States under the
U.S.-Israel Free Trade Agreement and the preferential trade programs of the
United States.'2 Prior to the NAFTA, all goods had to meet a thirty-five percent
regional value content requirement in order to qualify for preferential treatment
under one of the U.S. programs.124 By contrast, the NAFTA requires either a sixty
percent regional value content using the transaction value method, or fifty percent
using the net cost method. 1 5 The requirements under the NAFTA could be reduced
for small businesses in order to bring them into line with other U.S. preferential
trade programs.
This solution, however, would not relieve small businesses of the burden of
accounting for all component parts and other materials used in manufacturing. In
order to ensure that the finished merchandise satisfied the regional value content
requirement, no matter how low, small businesses would still need to keep detailed
records of who supplied the raw materials. Further, this solution would require an
agreement among the NAFTA parties.
C. Raising the De Minimis Provision
Currently, when a good using non-originating components or materials cannot
satisfy the change in tariff classification test for all of the non-originating materials,
the good may still qualify as an originating good if the non-originating materials
that have not undergone the required change in tariff classification amount to seven
percent or less of its value.1 26 The NAFTA parties could raise this level for small
businesses.
This solution suffers from the same problems raised by lowering the regional
value content requirement. Small businesses would still need to keep detailed
records. Also, this would require an agreement among the NAFTA parties.

123. See supra notes 92-3 and accompanying text for a comparison between the NAFTA rules of origin
and the rules of origin under other U.S. preferential trading programs.
124. See, e.g., 19 U.S.C.A. § 2463(b)(1); 19 U.S.C.A. § 2703(a)(1) (Vest Supp. 1999); 19 U.S.C.A.
§ 3203(a)(1) (West Supp. 1999); Pub. L. No. 98-573 § 402, 98 Stat. 3015 (1984).
125. NAFTA, supranote 5, art. 401(d).
126. Id. art. 405.

422

The TransnationalLawyer/ Vol. 12

D. Government Assistance to Small Businesses
A solution to the problem of the disadvantage to small businesses under the
NAFTA may not require multilateral action. Rather, there are some options open
to the United States government acting unilaterally to address the problem.
1.

Countering the Additional Costs of Complying with the NAFTA

The U.S. Government could provide direct assistance to small businesses
desiring to export to Canada and Mexico to offset the cost of establishing
procedures to ensure compliance with the certificate of origin and record-keeping
requirements. As discussed above, these requirements require businesses either to
hire a customs attorney, or to become familiar themselves with customs regulations
in order to certify that the NAFTA rules of origin are being satisfied. The U.S.
could provide either a loan, or a direct grant to small businesses to help pay for
these costs.
Such a course, however, may violate U.S. obligations concerning subsidies.
Specifically, the NAFTA parties affirmed that their rights and obligations under the
General Agreement on Tariffs and Trade would continue under the NAFTA. 27 At
least one dispute resolution panel under the NAFTA has interpreted that to mean
that the NAFTA parties retain their rights and obligations under 2the World Trade
Organization (WTO), which entered into force after the NAFrA. 1
In establishing the WTO, the member states agreed to specific provisions
concerning subsidies.' 29 Under the WTO Subsidies Agreement, a subsidy consists
of any financial contribution by a government, direct or indirect, that confers a
benefit. 30 Direct transfers by the government, such as grants and loans, are one
form of financial contributions specifically mentioned in the WTO Subsidy
Agreement.13 ' This agreement
specifically prohibits "subsidies contingent.., upon
32
export performance."'
This type of arrangement could very well be considered a subsidy contingent
upon export. A grant or loan would represent a financial contribution by the
government. The grant or loan would be aimed specifically at assisting small

127. Id. art. 103(1).
128. "[R]eference to the GAT and agreements negotiated under the GATr must have been a reference to
the GAIT not as a fixed body of law but as one that was capable of developing." Tariffs Applied by Canada to
Certain U.S.-Origin Agricultural Products, Binational Panel Decisions Under the North American Free Trade
Agreement, CDA-95-2008-01, 1 138 (Dec. 2, 1996).
129. Agreement on Subsidies and Countervailing Measures, Apr. 15, 1994 WTO Agreement, Annex IA,
availablein JOHN H. JACKSON, WILLIAM J. DAvEY & ALA 0. SYKS, JR., 1995 DOCUMENTSuPPLENE NTTO LEGAL
PROBLEMS OF INTERNATIONAL ECONOMIC RELATIONS 253 (1995).

130. Id. arL 1.1.

131. Id. art 1.1 (a)(1)(i).
132. Id. art. 3.1(a).
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businesses to export their goods by ensuring compliance with the NAFTA rules of
origin. As only those businesses desiring to export their goods would seek the U.S.
government's assistance, one condition of the grant or loan would appear to be
exporting the goods. Therefore, this type of arrangement could be considered a
subsidy specifically prohibited by the WTO Subsidy Agreement.
2. Governmental PublicationsAimed at Small Businesses

The United States government could require more publications aimed at
assisting small businesses in complying with the NAFTA rules of origin, certificate
of origin, and record-keeping requirements. However, the government already
provides much information for small businesses that are considering exportation.
Current U.S. law requires administrative agencies to publish guides for small
businesses explaining how to comply with new regulations. 3 3 Additionally, U.S.
legislation encourages administrative agencies to answer inquiries from small
businesses concerning compliance with statutes and regulations.' 4
In cooperation among those agencies involved with international trade, the U.S.
has established Export Assistance Centers in many cities in the United States. These
centers are intended to provide a "one-stop shop" for small businesses deciding
whether to export.13 5 The centers assist small businesses in conducting marketing
research and compliance with international trade and customs laws. In addition, the
International Trade Administration maintains a web site that provides information
136
on the NAF'TA,
the NAFTA rules of origin,' 37 and the NAFTA certificate of
8
origin.
This strategy leaves in place the provisions of the NAFTA meant to combat the
"free-rider" problem. However, publications do not relieve small businesses of the
burden of complying with the NAFTA's current provisions. The requirements
remain. The U.S. government only provides guidance on how to comply with them.
VI. CONCLUSION

Despite the ambitions of the NAFTA proponents in Congress, the NAFTA fails
to encourage more small businesses to seek greater markets by exporting their

133. Pub. L. No. 104-121 § 212(a), 110 Stat. 857, 858 (1996) (codified at 5 U.S.C. § 601 (1998)).
134. Id. § 213(a).
135. 15 U.S.C. § 4721(b)(8) (1994).
136. International Trade Administration, Office of NAFTA and Inter-American Affairs, The NAFTA Home
Page (visited Nov. 18, 1999) <http:llwww.mac.doc.gov/naftalnafta2.htm>.

137. International Trade Administration, Officer of NAFrA and Inter-American Affairs, NAFTA Rules of
Origin:Making the OriginDetermination(visited Nov. 18, 1999) <http:llwww.mac.doc.gov/nafta/5OOl.htm>.
138. International Trade Administration, Office of NAFTA and Inter-American Affairs, NAFTA Rules of
Origin: The Certificate of Origin and How to Qualify Productsfor Tariff Preference (visited April 1, 1999)
<http.//www.mac.doc.gov/nafta5003.htm>.

The TransnationalLawyer/ Vol. 12
goods to Canada and Mexico. Acting as big impediments for small businesses are
the NAFTA rules of origin, certificate of origin, and record-keeping requirements.
By placing the burden on the exporter and manufacturers to certify that the goods
qualify for NAFrA treatment, the NAFrA parties have compelled potential
exporters either to become familiar with complex customs laws and regulations
themselves or to hire an expert, such as a customs lawyer.
The costs of complying with the NAFTA's certificate of origin and recordkeeping requirements are too great for small businesses. These businesses already
possess limited resources. They cannot spread their additional costs over a large
number of goods, as larger businesses do. Small businesses therefore cannot utilize
the advantage of economies of scale.
The NAFTA should be amended to accommodate the needs of small businesses.
The NAFTA parties could re-negotiate portions of the NAFTA to include a
complete free movement of goods, limited to qualifying small businesses, among
Canada, Mexico, and the United States. Such a provision could be drafted in a
manner so as to exactly define which businesses would qualify for this limited
exemption. Similar provisions already exist in U.S. law to ensure that the
beneficiaries of governmental programs are independently owned, and not a
strawman for larger companies attempting to realize benefits not intended for them.
Such provisions could be incorporated into the NAFTA.
Small businesses are the backbone of the U.S. economy. The United States
should continue with its official policy to foster their development and encourage
greater exports. By negotiating to amend the NAFTA in this way, the U.S. would
be acting consistently with these goals.

